drawn between continental approaches which were 'ethical and metaphysical' , and 'L'école historico-pratique' of the English which was 'distasteful' across the Channel. 5 John Westlake noted that while both English and continental scholars saw international law as rules, 'the former would think primarily of the rules, and then of the right as ordinarily measured by them, the latter primarily of the right, and then of the rules as ordinarily embodying it. ' 6 In what follows, it will be suggested that English approaches to international law after 1850 were indeed distinct from continental ones, and were shaped by two strong influences. The first was practical: in the 1870s, in a number of high profile international disputes, English common lawyers stressed the nature of international law as a matter of practical politics and negotiation, rather than as a matter for jurists' speculation. The second was theoretical: any late nineteenth century writer on international law in England had to take into account the writings of John Austin, and meet the challenge of showing how international law could correctly be denominated law. While most international lawyers sought to distance themselves from Austin's definition of international law, their visions were often closer to Austin's than they admitted.
The Decline of Doctors Commons
Before turning to these questions, it is important to note a transformation in the profession, the result of which was that by the later nineteenth century, the mentality of international lawyers in England was far more dominated by a common law approach than had been the case before. In the early nineteenth century, international lawyers in England formed part of a closed professional elite: civilian lawyers, who were members of the College of Advocates and Doctors of Law, known as Doctors Commons. 7 Instead of practising in the courts of common law and equity, the civilians practised in a number of non-common law jurisdictions. The main body of their work was in the ecclesiastical courts, which until 1857 had an exclusive jurisdiction in testamentary suits and marriage litigation; but they also practised in the Court of Admiralty, which dealt with matters arising on the high seas, including prize
